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This case is before ne on a petition for assessnent of civil
penalty filed by the Secretary of Labor, acting through the M ne
Safety and Health Adm nistration ("MSHA"), agai nst AT&E Enter-
prises, Inc. ("AT&E"), pursuant to sections 105 and 110 of the
Federal M ne Safety and Health Act of 1977, 30 U. S.C. *" 815 and
820. The petition alleges five violations of the Secretary's
safety standards. For the reasons set forth below, | vacate one
citation, nodify one citation, and assess civil penalties in the
amount of $200. 00.

A hearing was held in this case on Decenber 13, 1994, in
Fresno, California. The parties presented testinony and filed
post - hearing briefs.

| . DI SCUSSI ON W TH FI NDI NGS OF FACT AND CONCLUSI ONS CF LAW

A. Background

The AT&E M ne is a snmall, underground gold mne in Mariposa
County, California. The m ne had been operated in the past and
AT&E was in the process of rehabilitating it. (Tr. 24). At the
time of the inspection, Decenber 1, 1993, no ore had been extrac-
ted. The mne is located at the top of a nmountain and its portal



opens into a drift that is supported by tinber. AT&E was repl ac-
ing old tinber sets with new tinber sets and nucki ng out | oose
rock. M ners had been working underground for |ess than two
months. |1d. At the time of the inspection, mners had replaced
ti mbers about 50 feet into the drift fromthe portal. M ke
Garoogian is president and sole owner of AT&E. (Tr. 110). The

i nspection was conducted by MSHA | nspector David Kerber.

Section 110(i) of the Mne Act, 30 U.S.C. " 820(i), sets out

Six criteria to be considered in determning the appropriate
civil penalty. | find that AT&E was issued two citations in the
24 nonths preceding the inspection in this case. (Tr. 6). |

al so find that AT&E was a small operator, enploying about 18
people, with three mners working underground. (Tr. 17, 112).
AT&E reported about 19,350 man-hours over the previous year.

(Tr. 6). | also find that the civil penalties assessed in this
deci sion woul d not affect AT&E s ability to continue in business.
The conditions cited by the inspector were all tinely abated.
find that AT&E is concerned about the safety of its mners and
made good faith efforts to conply with MSHA' s safety standards.

B. Citation No. 3932726

This citation alleges that the "tinber |ocated at the m ne
entrance in the portal was not provided with a fire suppression
system covered with a material equivalent for fire protection,
or fire-retardant paint to prevent a fire." The citation states
that the tinber was exposed for about 55 feet. The safety
standard cited, 30 CF.R " 57.4560, provides, in pertinent part:

For at |east 200 feet inside the mne
portal ... tinmber used for ground support in
i nt ake openings and in exhaust openings that
are desi gnated escapeways shall be --

(a) Provided with a fire suppression
system ... capable of controlling a fire in
its early stages; or

(b) Covered with shotcrete, gunite, or
other material with equivalent fire protec-
tion characteristics; or

(c) Coated with fire-retardant paint or
other material....

There is no dispute that the tinbers were not protected with
a fire suppression system covered with shotcrete or other mate-
rial, or coated with fire-retardant paint. Matthew Swanson, op-
erations officer for the mne, testified that AT&E had consi dered
how to protect the tinbers and had purchased fire-retardant paint
for that purpose. (Tr. 85-89). He stated that AT&E planned to
spray on the paint, but that they had not done so because the
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tinber was still wet. |d. He stated that due to the renote |o-
cation of the m ne, AT&E operates a sawm |l at the mne site and
cuts its own tinber out of sugar pine trees on mne property. He
stated that the tinber is soaking wet, heavy and dense when it is
used and nust dry out before it can be painted. 1d. He believed
that the tinber was too wet to be painted at the tinme of the
inspection. He further stated that the tinber at the portal was
al nost dry enough to be painted. | credit the testinony of

M. Swanson.

| nspector Kerber testified that the purpose of the standard

is to prevent carbon nonoxide fromentering the mne. (Tr. 47).

He stated that an operator is required to paint or otherw se
pro-tect the tinber as each set is installed in the mne. (Tr.
47-48, 59, 72). | find, however, that the safety standard does
not expressly contain such a requirenent. The |anguage of the
safety standard does not address when fire-retardant materi al
must be applied if a mne operator is developing a new nmne or is
rehab-ilitating an old mne by installing new tinber sets. Under
the standard, an operator is permtted to cover the tinber with
shotcrete or gunite. Those materials are generally nade of ce-
ment and are sprayed on pneumatically. It would not be fea-sible
to spray the tinber wwth gunite or shotcrete as it is placed in
the m ne because that material nust be prepared in batches. (Tr.
87). | reject the inspector's interpretation of the standard as
requiring each tinber set to be protected as it is install ed.

The Comm ssion has held that a safety standard cannot be
"so inconplete, vague, indefinite or uncertain that [persons] of
comon intelligence nust necessarily guess as its neaning and
differ as to its application.” Al abama By-Products Corp., 4
FMSHRC 2128, 2129 (Decenber 1982)(citation omtted). The Com
m ssi on has determ ned that adequate notice of the requirenents
of a broadly worded standard is provided if a reasonably prudent
person famliar with the mning industry and the protective pur-
poses of the standard woul d have recogni zed the specific prohibi-
tion or requirenent of the standard. |deal Cenent Co., 12 FMSHRC
2409, 2416 (Novenber 1990); Lanham Coal Co., 13 FVMSHRC 1341, 1343
(Sept enber 1991). Although the subject standard is not broadly
worded, it does not address the issue raised here. 1| do not
beli eve that a reasonably prudent person would have recogni zed
that it was prohibited by the safety standard frominstalling
ti mber sets wi thout applying gunite, shotcrete, fire-retardant
paint, or other material at the tine it was installed.

See definitions of "gunite,” "guniting," and "shotcrete" in
Bureau of Mnes, U S. Departnent of the Interior, D ctionary of
M ning, Mneral and Rel ated Terns, at 518-19, 1004 (1968).




Based on the particular facts in this case, | conclude that
the citation should be vacated. | find, based on the testinony
of M. Swanson, that the tinber sets were raw, very wet, and
coul d not have been painted at the tinme of the inspection. Fire
retardant paint does not prevent wood from burning, but rather
retards the burning process. (Tr. 13, 56). In vacating the
citation, | have taken into consideration the fact the AT&E had
only advanced about 50 feet into the mne, air naturally flowed
out of the mne through the entry being tinbered, and there was
no evi dence of any sources for a fire. As a consequence, the
| ack of fire-retardant paint did not present a danger of carbon
nonoxi de poi soni ng.

C. Citation No. 3932727

This citation alleges that AT&E did not have any nmeans of
testing for gases or funes before entering into the part of the
m ne that was not ventilated with a fan. The citation states
that m ners had gone about 100 feet into the mne to work on an
air door. The cited safety standard, 30 C F.R " 57.5002,
states: "Dust, gas, mst, and fume surveys shall be conducted as
frequently as necessary to determ ne the adequacy of control
neasures. "

There is no dispute that AT&E did not have any devices to
test the m ne atnosphere. AT&E nmintains that during previous
MSHA i nspections and when consultants had visited the mne, the
m ne at nosphere had been tested and that such tests did not
indicate that there any bad air in the mne. (Tr. 91, 132-34)
It further argues that the mners had never gone nore than about
50 feet into the m ne except on two days when two m ners worked
on the air door that was about 120 feet into the mne. (Tr. 16,
30, 93). AT&E states that it was going to install a new venti -
lation systemand it was |ooking into various types of testing
equi prent to nonitor and control the air quality. It believes
that it net the standard's "as frequently as necessary" require-
ment because all of the previous tests indicated that the air was
good and the natural air flow fromthe upper workings kept the
air circul ating.

On at | east one occasion mners conpl ai ned about the quality
of the air in the mne and sone said that they had becone sick
fromthe air. (Tr. 14, 29, 50, 60-61). |In addition, AT&E was
rehabilitating an old mne and air circul ated through old stopes
before exiting the mne through the portal. (Tr. 29, 36). AT&E
did not have any neans to test the quality of the air. | find
that, given the circunstances of this case, AT&E was required to
have testing equi pnent at its disposal to check the air in the
m ne, especially because m ners were required, on occasion, to
enter the deeper areas of the m ne where contam nated or oxygen
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deficient air is nore likely to accunulate. (Tr. 14). | find
that AT&E viol ated the standard because it did not, and could
not, test the air as frequently as necessary to determ ne the
adequacy of its air control neasures.

| nspector Kerber determned in the citation that the gravity
of the violation was |ow and that the violation was the result of
AT&E' s | ow negligence. The violation was not designated as sig-
ni ficant and substantial ("S&S"'). | agree with the inspector's
determ nations and reject the Secretary's argunment in his brief
that the negligence of AT&E was greater than originally deter-
m ned by the inspector. After considering the evidence presented
at the hearing, | conclude that MSHA' s proposed penalty of $50.00
is appropriate under the criteria set forth in Section 110(i) of
the Act, 30 U.S.C. " 820(i).

D. Ctation No. 3932730

This citation alleges that AT&E did not have a check-in and
check-out systemat the mne to provide an accurate record of
persons who are underground. |In addition, the citation alleges
t hat persons underground did not carry a positive neans of being
identified. The cited safety standard, 30 CF. R " 57.11058,
requi res each operator of an underground mne to "establish a
check-in and check-out system which shall provide an accurate
record of persons in the mne." The standard al so states that
every person underground "shall carry a positive neans of being
identified. "

AT&E contends that it had a check-in and check-out system
It argues that because only three m ners worked underground and
they could generally be seen fromthe mne entrance, it could
rely on verbal communication and a visual check to determ ne who
was underground. Mners were not permtted to go underground
wi thout notifying Bill Gergen, AT&E s m ne engineer. (Tr. 30-31,
38, 94). In addition, AT&E contends that each m ner had a posi-
tive neans of identification in the formof a training certifi-
cate which each carri ed.

| find that AT&E' s check-in and check-out system did not
meet the requirenents of the standard. Although under nor nal
ci rcunst ances AT&E woul d know who was under ground, confusion
could arise during an energency and rescue efforts could be
hi ndered. (Tr. 52). Under AT&E s system an accurate "record"
of persons in the mne was not kept. In addition, | find that
training certificates do not constitute a positive neans of
identification because they can be easily destroyed. Although
the standard does not expressly require that netal tags be used,
| find that metal tags are standard in the industry and, conse-
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quently, a reasonably prudent person famliar with the m ning

i ndustry would know that netal identification tags are required.
(Tr. 72-73). M. Cergen testified that he carried a brass tag

and M. Swanson stated that he has worked at many m nes and not

one used paper certificates as a positive neans of indentifica-

tion. (Tr. 17, 107-08).

| nspector Kerber determ ned that the gravity of the viola-
tion was low and that the violation was the result of AT&E s high
negligence. The violation was not designated as significant and
substantial ("S&S"). | agree with the inspector's determ na-
tions. After considering the evidence presented at the hearing,
| conclude that MSHA' s proposed penalty of $50.00 is appropriate
under the criteria set forth in Section 110(i) of the Act.

E. Citation No. 3932731

This citation alleges that AT&E did not have a neutral
return spring on the control handle for the 12-B nucker. The
citation states that the lack of a return spring created a hazard
to enpl oyees using the nucker. The cited safety standard, 30
C.F.R " 57.14100(b), provides: "Defects on any equi pnment,
machi nery, and tools that affect safety shall be corrected in a
tinmely manner to prevent the creation of a hazard to persons.”

There is no dispute that the return spring was m ssing from
AT&E' s track-nmounted nucker. This nmucker was used to pick up
waste rock fromthe mne and dunp the material into an ore car
for renoval. The function of the return spring was to return the
gear shift to neutral if the mucker operator took his hand off
the control handle. Wthout the return spring, it was possible
for the nucker to remain running and in notion if the operator's
hand was renoved fromthe control handle.

AT&E admts that the return spring was m ssing, but contends
that it ordered the replacenment part imediately after it discov-
ered that the spring was m ssing. Thus, it argues that it was
doing all that it could to correct the defect in a tinely manner.

AT&E al so contends that the defect did not create a hazard to
persons because the nmucker was used only for about an hour a day
and it had other safety devices that would stop the nucker in the
event the operator was knocked off.

| find that the evidence denonstrates that AT&E violated the
safety standard. First, |I find that the mssing return spring
did affect the safety of the nmucker. Unanticipated events could
cause the nucker operator to let go of the control handle. For
exanpl e, he could slip or be knocked off the nucker, faint, suf-
fer a heart attack, or becone distracted. The return spring is
desi gned to reduce the novenent of the nucker in the event the



operator is no longer in control of it. Second, although AT&E

i medi ately ordered a new part, it did not take steps necessary
to assure that the defect was corrected in a tinmely manner. The
condition had existed for at |east three days prior to the in-
spection. (Tr. 33). The spring did not arrive for about three
months after it was ordered. (Tr. 20). AT&E could have shut
down the mucker or fashioned a tenporary make-shift spring for

use until the replacenent part arrived. |ndeed, AT&E s m ne
engi neer, Bill CGergen, nade a nmake-shift spring to abate the
citation. (Tr. 20, 33). Thus, | conclude that the safety defect

was not corrected in a tinmely manner, as required by the safety
st andar d.

| nspector Kerber determned that it was reasonably likely
that a serious injury would occur as a result of the violation
and designated the violation as S&. He al so the determ ned that
the violation was caused by AT&E s noderate negligence. | con-
clude that the Secretary has not established that the violation
was S&S. The S&S termnology is taken from section 104(d) of the
Mne Act, 30 U S.C. " 814(d), and refers to nore serious viola-
tions. A violation is S&S if, based on the facts surroundi ng the
viol ation, there exists a reasonable |ikelihood that the hazard
contributed to by the violation will result in an injury or ill-
ness of a reasonably serious nature. The Comm ssion has estab-
lished a four-part S&S test, as follows:

In order to establish that a violation
of a mandatory safety standard is significant
and substantial ..., the Secretary of Labor
must prove: (1) the underlying violation of
a mandatory safety standard; (2) a discrete

hazard -- that is, a neasure of danger to
safety -- contributed to by the violation;
(3) a reasonable likelihood that the hazard
contributed to will result in an injury; and
(4) a reasonable likelihood that the injury
in question will be of a reasonably serious
nat ur e.

Mat hies Coal Co., 6 FMSHRC 1, 3-4 (January 1984). An eval uation
of the reasonable likelihood of an injury should be nmade assum ng
conti nued normal mning operations. U S. Steel Mning Co., 7
FMSHRC 1125, 1130 (August 1985).

The Secretary established the first two steps of the S&S

test. | find, however, that the evidence does not establish a
reasonabl e |ikelihood that the hazard contributed to by the
violation will result in an injury. The nucker was used about

one hour every day to renove waste materials as new tinber sets
were installed in the drift. (Tr. 32). During that hour, it was
bei ng noved approxi mately half of that tinme. (Tr. 32, 96). Only



t hree peopl e worked underground and the sanme two m ners operated
t he mucker whenever it was used. The nucker operator stands to
one side as he operates the controls and anot her m ner stands on
the sanme side and slightly behind it to protect the air |ine.
(Tr. 32). The drift was about six feet wide and the nucker was
about two and one half feet wde. The operator's side has nore
cl earance that the other side. (Tr. 18-19, 95-96). Wen func-
tioning, the return spring on the mucker will return the gear to
neutral but it wll not engage a brake, so the nucker will keep
nmoving at least a fewfeet if it is on a grade. (Tr. 41-43).

G ven these facts, and the fact that the nucker operator's hand
woul d have to be unexpectedly renoved fromthe control handle

before a hazard is created, | find that it is unlikely that the
hazard contributed to by the violation would result in an injury,
assum ng conti nued normal mning operations. |In addition, | find

that, even if one assunes an event occurs that causes the opera-
tor to take his hand off the control handle, it was not |ikely
that the nucker would injure anyone. Wile | recognize that the
return spring is an inportant piece of safety equi pnent, | Dbe-
lieve that, given the particular facts in this case, the likeli-
hood of an injury was renote.

| find that the violation was caused by AT&E s noderate
negli gence. After considering the evidence presented at the
hearing, | conclude that a penalty of $50.00 is appropriate
under the criteria set forth in Section 110(i) of the Act.

F. Ctation No. 3932732

The citation alleges that there was not a whip check or
safety chain on the one-inch air hose on the oiler. The safety
standard, 30 C.F. R " 57.13021, provides, in part, that "safety
chains or other suitable | ocking devices shall be used on con-
nections to machi nes of high pressure hose lines ... where a
connection failure would create a hazard."

AT&E argues that the particular air hose in question was not
in use at the tine of the inspection and that the Secretary did
not show that it had ever been used. AT&E also states that whip
checks were available at the m ne and that one woul d have been
attached to the air hose when it was used.

The mucker is powered by conpressed air.

The fourth el enent of the Mathies S&S test has been net
because it is reasonably likely that if an injury occurred, it
woul d be of a serious nature.



A whip check is designed to protect mners frominjury in
the event an air hose connection fails. An air hose can whip
around and strike people if it becones disconnected fromthe
equi pnent to which it is attached. There is no dispute that the
type of air hose cited was required to be equipped with a whip
check. AT&E's engineer testified that while he was not certain
that the cited air hose had been used w thout a whip check, he
stated that it could have been used. (Tr. 22, 34). There was no
evidence that the air hose was not available for use or that it
had been di sconnected fromthe air conpressor.

| find that the Secretary has established a violation of the
safety standard. Inspector Kerber determ ned that the gravity of
the violation was | ow and that the violation was the result of
AT&E' s noderate negligence. The violation was not designated as
S&S. | agree with the inspector's determ nations. After consid-
ering the evidence presented at the hearing, | conclude that
MSHA' s proposed penalty of $50.00 is appropriate under the cri-
teria set forth in Section 110(i) of the Act.

1. Cvil Penalty Assessnents

Based on the criteria in section 110(i) of the Mne Act, 30
US C " 820(i), | assess the followng civil penalties, as dis-
cussed above:

Assessed
Citation Nos. 30 CF.R ° Penal ty
3932726 57. 4560 VACATED
3932727 57.5002 $50. 00
3932730 57.11058 50. 00
3932731 57.14100( b) 50. 00
3932732 57. 13021 50. 00
Total Penalty $200. 00

I11. ORDER

Accordingly, G tation No. 3932726 is VACATED, the remaining
citations are AFFIRVED with G tation No. 3932731 MODI FI ED to
delete the significant and substantial designation, and AT&E
Enterprises, Inc., is ORDERED TO PAY the Secretary of Labor the
sum of $200.00 within 30 days of the date of this decision.



Ri chard W Manni ng
Adm ni strative Law Judge

Di stribution:

Alan M Raznick, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 71 Stevenson Street, Suite 1110, San Francisco, CA
94105- 2999

Gregory J. Roberts, Esq., CHRISTENSEN & BARRUS, 7112 North Fresno
Street, Fresno, CA 93720
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